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I. IDENTITY OF PETITIONER 

The Petitioners, Employment Security Department and its named 

current and former employees, ask this Court to accept review of the Court 

of Appeals' decision terminating review designated in Part II below. 

II. COURT OF APPEALS DECISION 

The Department seeks review of the February 9, 2016, published 

opinion of the Court of Appeals, which affirmed in part and reversed in 

part the superior court's dismissal of the plaintiffs' complaint for failure to 

state a claim for which relief could be granted, Wash. Trucking Ass 'ns, et 

al. v. Emp't Sec. Dep't, eta!., No. 47681-9-II, slip op. (Wash. Ct. App. 

Feb. 9, 2016), and the April 4, 2016, order denying the Department's 

motion for reconsideration. Copies of the opinion and order are appended. 

III. ISSUES PRESENTED FOR REVIEW 

1. Did the superior court properly dismiss the 42 U.S.C. § 1983 
claims? 

1.1 Does the comity doctrine act as a complete bar to the 
plaintiffs' § 1983 claims because the Employment Security Act 
and Administrative Procedure Act (APA) provide adequate state 
law remedies for challenging the tax audits and assessments? 

1.2 Does plaintiff Washington Trucking Associations (WTA) 
lack associational standing to make a § 1983 claim based on 
members' claims, which are barred by the comity doctrine? 

2. Did the superior court properly dismiss the tortious interference 
claims? 

2.1 Do the plaintiffs' claims challenge the justness or 



correctness of unemployment tax assessments and, hence, fall 
within the Employment Security Act's exclusive remedy provision, 
RCW 50.32.180? 

2.2 As a matter of law, can enforcement of the Employment 
Security Act, which affects worker classification for purposes of 
only the Act, be the basis for a claim of tortious interference with a 
contractual relationship? 

IV. STATEMENT OF THE CASE 

At various times in 2010, the Department issued tax assessments to 

the plaintiff trucking carriers concluding they were responsible for paying 

unemployment taxes for truck drivers who own and operate their own 

trucks under lease agreements with the carriers. CP 214-31. The carriers 

claimed these "owner-operators" were independent contractors not 

covered by the Employment Security Act, Title 50 RCW. /d. The carriers 

appealed the tax assessments as provided in the Act and the AP A. CP 221, 

223; RCW 50.32.030; RCW 34.05.570. The plaintiff WTA was not 

audited or issued tax assessments. CP 214-31. 

At the administrative hearings, four carriers moved for summary 

judgment, arguing that the owner-operators were independent contractors or 

otherwise excepted from coverage, that federal law preempts the 

Employment Security Act with respect to their owner-operators, and that the 

audits were predetermined and conducted by auditors who did not follow 

audit standards; they asked that the assessments be dismissed. CP 285-97. 

An Administrative Law Judge (ALJ) denied the carriers' motions 
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and concluded the owner-operators were in employment of the carriers at 

least for their driving services, but the value of leased equipment should 

not be taxed. CP 291-92. 1 The ALJ also rejected the carriers' preemption 

argument based on Western Ports Transportation, Inc. v. Employment 

Security Department, 110 Wn. App. 440, 41 P.3d 510 (2002) (owner-

operator was in employment of motor carrier for unemployment insurance 

purposes, and federal transportation law does not preempt Employment 

Security Act). CP 294. Addressing the claims of faulty audits, the ALJ 

declined to dismiss the assessments and recognized that the challenges to 

the audits would be addressed at hearings on the merits. CP 295.2 

While these administrative proceedings were pending, the 

plaintiffs filed this lawsuit against the Department and six of its former 

and current employees (Department). The complaint alleged that the tax 

assessments were based on biased, pre-determined, and politically-

motivated audits. CP 214-31. The complaint challenged the Department's 

1 In an order of remand entered soon after the denial of summary judgment, the 
ALJ concluded there might be a basis to reconsider amounts of the assessment 
attributable to equipment rental as opposed to driving services, to owner-operators who 
performed no services in Washington, and to incorporated entities where all personal 
services were performed only by corporate officers. But for each of these areas, the ALJ 
placed the burden on the carriers to provide additional information and evidence to the 
Department for its consideration. CP 300-01. 

2 After this, the administrative hearings became delayed due to the carriers' 
attempt to enforce an alleged settlement agreement that eventually resulted in a remand 
for hearing. CP 336-406; Eagle Sys., Inc. v. Emp't Sec. Dep't, 181 Wn. App. 455, 457, 
326 P.3d 764 (20 14) (reversing on personal jurisdiction grounds an order enforcing a 
purported settlement agreement). 
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position underlying the assessments that the owner-operators are in the 

carriers' "employment" under the Employment Security Act. CP 214-31. 

As in the administrative proceeding, the complaint further alleged the 

assessments were preempted by federal law. CP 225-26 . 

. The Department moved to dismiss the complaint under CR 12. CP 

252-78. The superior court granted the motion. CP 690-93. The plaintiffs 

appealed the dismissal of: (1) their federal civil rights claims under§ 1983 

against individual defendants for allegedly violating the carriers' 

constitutional due process, equal protection, Contract Clause, and 

Commerce Clause rights; and (2) their state common law claim for 

tortious interference with the carriers' contractual and business 

relationships with their owner-operators. They abandoned other claims.3 

The Court of Appeals held that the WTA did not have individual 

standing for the § 1983 and tortious interference claims. Wash. Trucking 

Ass 'ns, slip op. at 11, 12. It further held that the WTA did not have 

associational standing to assert a tortious interference claim. But the court 

held that whether WT A has associational standing to assert a § 1983 claim 

"cannot be determined based on the complaint allegations." !d. at 14. 

The Court of Appeals reversed the superior court's dismissal of the 

carriers' § 1983 claims. The court held that the comity doctrine barred the 

3 Plaintiffs sought direct review by this Court, which was denied. CP 694-700; 
Case No. 90584-3. 
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§ 1983 claims only "to the extent that WTA and the Carriers seek damages 

based on the amounts of the assessments, but not to the extent that they 

seek damages independent of the assessment amounts." Id at 15. 

With respect to the tortious interference with contractual 

relationship claim, the Court of Appeals held that the exclusive remedy 

provision in the Employment Security Act and the doctrine of exhaustion 

of administrative remedies barred that claim only "to the extent that the 

claim is based on an allegation that the reclassification of owner/operators 

as employees was improper." Id at 25. The court stated that "no 

administrative remedy is available to the extent that the claim is based on 

allegations that ESD had an improper purpose or used improper means in 

making that reclassification." Id at 28-29. The Department moved for 

reconsideration, which the court denied. 

V. ARGUMENT WHY REVIEW SHOULD BE ACCEPTED 

Review is appropriate under RAP 13.4(b)(3) and (4) because the 

Court of Appeals' decision-the first Washington case to address the 

comity doctrine as it pertains to § 1983 suits against state tax officials­

misapplies the doctrine and undermines its purpose, in conflict with 

United States Supreme Court precedent. Further, the Court of Appeals' 

ruling improperly allows taxpayers to circumvent administrative and 

judicial remedies to challenge agency action and opens the floodgates to 

5 



tortious interference claims alleging the ill intent of government 

employees. This will chill agencies from carrying out important duties. 

A. The Comity Doctrine Bars Plaintiffs' § 1983 Claims Because 
the AP A Provides an Adequate State Law Remedy 

"States are afforded great flexibility in satisfying the requirements 

of due process in the field of taxation." Nat 'l Private Truck Council, Inc. 

v. Okla. Tax Comm'n, 515 U.S. 582,587,115 S. Ct. 2351,132 L. Ed. 2d 

509 (1995). Accordingly, claims under§ 1983 for injunctive, declaratory, 

or damages relief may not be brought against state tax officials in federal 

or state courts when there is an adequate state law remedy. !d. at 584-86 

(affirming dismissal of § 1983 suit in state court for declaratory and 

injunctive relief brought by trucking carriers against state tax officials, 

noting, "We have long recognized that principles of federalism and comity 

generally counsel that courts should adopt a hands-off approach with 

respect to state tax administration"); Fair Assessment in Real Estate Ass 'n, 

Inc. v. McNary, 454 U.S. 100, 116, 102 S. Ct. 177, 70 L. Ed. 2d 271 

(1981) (barring§ 1983 damage award against state tax officials in federal 

courts when state law provides an adequate remedy). Frameworks where 

parties may raise federal constitutional objections-like under the APA-

are adequate. California v. Grace Brethren Church, 457 U.S. 393, 413-17, 

102 S. Ct. 2498, 73 L. Ed. 2d 93 (1982). 
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The limit on § 1983 claims has been applied in the unemployment 

tax arena. Hawaiian Telephone Co. v. State Dep 't of Labor & Indus. 

Relations, 691 F.2d 905, 909-11 (9th Cir. 1982) (citing the holding in Fair 

Assessment that comity principles bar the taxpayers' § 1983 damages 

actions challenging state taxation on due process and equal protection 

grounds); Grace Brethren Church, 457 U.S. at 413 (First Amendment 

challenge to state unemployment taxes). 

The Court of Appeals' opinion drew the wrong line. It correctly 

recognizes that § 1983 suits may not be brought against state tax officials 

when the state law remedy allows taxpayers to raise their constitutional 

objections to the tax and its administration, "regardless of the type of relief 

sought." See Slip op. at 17-19. The opinion also correctly observes, "For a 

state remedy to be adequate, 'it need not necessarily be 'the best remedy 

available or even equal to or better than the remedy which might be 

available in the federal courts."" Slip op. at 20 (citing Mandel v. 

Hutchinson, 494 F.2d 364, 367 (9th Cir. 1974)). But the Court of Appeals 

created a conflict when it compared the substantive types of relief 

available to the plaintiffs under § 1983 to the relief available under the 

APA. Slip op. at 24(noting that the APA permits a tax refund but not lost 

income or damages for disruption of relationships, reasonable attorney 

fees, or punitive damages). 
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Adequacy of a remedy under comity is not about the type or 

measure of relief available; comity bars additional relief if there is a 

procedure for judicial determination of constitutional objections. Rosewell 

v. LaSalle Nat'! Bank, 450 U.S. 503, 512, 101 S. Ct. 1221, 67 L. Ed. 2d 

464 (1981) (leading case on adequacy of state law remedies, holding that 

Tax Injunction Act, on which the comity doctrine is based, requires only 

"a state-court remedy that meets certain minimal procedural criteria"); 

Fair Assessment, 454 U.S. at 116 n.8 (standards under the Tax Injunction 

Act and comity for assessing adequacy of the st~te law remedy are the 

same). It is sufficient if the state law remedy provides a "full hearing and 

judicial determination" at which the taxpayer may raise federal 

constitutional objections to the tax. Rosewell, 450 U.S. at 514; Grace 

Brethren Church, 457 U.S. at 413-17. Further, in actions against state tax 

officials, courts construe the exception to comity's bar narrowly. See Nat'! 

Private Truck, 515 U.S. at 589-90 (explaining, based on Fair Assessment, 

454 U.S. at 115-16, that "the Tax Injunction Act may be understood as but 

a partial codification of the federal reluctance to interfere with state 

taxation," and§ 1983 claims against state tax officials are thus narrow). 

Other courts throughout the nation have recognized that comity 

measures the adequacy of the state remedy by procedural, not substantive, 
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criteria. 4 The Department is not aware of any other court that has parsed 

the types of available relief. For example, in Francis v. City of Columbus, 

property owners challenged a city's special tax assessment on due process 

and equal protection grounds, seeking injunctive, declaratory, and 

damages relief, and attorney fees, under § 1983. 676 N.W.2d 346, 349 

(Neb. 2004). The claims sought distinct remedies based on additional facts 

from their tax refund claims brought under state law. Id. at 353. In 

assessing the adequacy of appeal remedies from the tax assessments, the 

court found the taxpayers had a "full hearing and judicial determination" 

at which they could raise any and all constitutional objections to the tax 

and dismissed the § 1983 claims. !d. (quoting Rose1-vell, 450 U.S. at 515). 

In General Motors C01p. v. City of Linden, an automobile 

company sued a city and its tax assessor and appraiser under § 1983, 

claiming they violated due process by issuing an inflated assessment in 

4 See, e.g., Hogan v. Musolf, 471 N.W.2d 216, 223 (Wis. 1991) ("We do not 
agree with the plaintiffs' contention that the remedy is inadequate because they cannot 
obtain the same relief under the state remedies that are available under a sec. 1983 
action."); Carrier Corp. v. Perez, 677 F.2d 162, 165-66 (1st Cir. 1982) ("A state remedy 
is adequate if it meets 'certain minimal procedural criteria,' which include an opportunity 
to raise the desired legal objections with the eventual possibility of Supreme Court 
review of that claim."); Kerr v. Waddell, 916 P.2d 1173, 1180 (Ariz. Ct. App. 1996); 
Kowenhoven v. County of Allegheny, 901 A.2d 1003, 1014 (Pa. 2006) ("Therefore, the 
specific manner in which the taxpayer obtains relief-whether through administrative 
exhaustion or trn·ough an action in equity-is of little federal concern; what matters is 
that the litigant have some reasonable means within the state court system to obtain 
redress for a violation of federal rights." (citing Rosewell)), and 1015 n.l3 (noting that if 
plaintiffs "prevail on the merits and are unable to secure an award of fees under state law 
as they might have been able to do under Section 1988(b), 42 U.S.C. § 1988(b), this 
alone would not render their remedy inadequate."). 
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retaliation for the company's appeals from prior assessments. 671 A.2d 

560, 561 (N.J. 1996), cert. denied, 519 U.S. 816 (1996). The suit sought 

compensatory and punitive damages and attorney fees. Id. at 562. The 

court stated: 

In brief, the [United States Supreme] Court focused not on 
the nature of the relief requested, but on the possible 
interference of any relief in the administration of the state 
tax system. Thus, neither state nor federal comts may 
award damages or grant either injunctive or declaratory 
relief when a state provides an adequate rem~dy. To be 
adequate, a state remedy need only satisfy "minimal 
procedural criteria." [quoting Rose\-vell, 450 U.S. at 512] 

!d. at 565-66. The court specifically rejected the company's assertion that 

because it sought compensatory and punitive damages instead of a refund 

or injunction, its claim should be preserved. !d. at 565. 

After the Supreme Court's 1995 decision in National Private 

Truck Council, Inc. v. Oklahoma Tax Commission, at least 19 states' 

courts have held, based on the comity doctrine, that § 1983 suits for 

injunctive, declaratory, or damages relief cannot be brought in state courts 

against state tax officials when there is an adequate state law remedy, 

which includes frameworks like the AP A. 5• 
6 Washington now stands alone 

5 Sharp v. Direct Res. for Print, Inc., 910 S.W.2d 535, 541 (Tex. App. 1995); 
Gen. Motors Corp., 671 A.2d at 564-65 [N.J. 1996]; Buckley Powder Co. v. Colo., 924 
P.2d 1133 (Colo. App. 1996) (§ 1983 state tax suit by trucking company dismissed), 
rev'd on other grounds, 945 P.2d 841 (Colo. 1997); Kerr, 916 P.2d at 1179 [Ariz. Ct. 
App. 1996]; PPG Indus., Inc. v. Tracy, 659 N.E.2d 1250, 1252 (Ohio 1996) (per curiam); 
State v. Sproles, 672 N.E.2d 1353, 1361 (Ind. 1996); New England Legal Found. v. City 
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in finding a state law remedy inadequate because it does not afford the 

same type of relief as§ 1983. Slip op. at 23-24. 

The Court of Appeals erred in finding the state law remedy is 

adequate only "for damages for the amount of the assessment." Slip op. at 

23-24. This flawed reasoning reduces the comity doctrine to precluding 

recovery of a tax refund twice-i.e., through a refund in an administrative 

appeal and a separate damage recovery in a§ 1983 suit. This misreads the 

of Boston, 670 N.E.2d 152, 160-61 (Mass. 1996); Murtagh v. County of Berks, 715 A.2d 
548 (Pa. Commw. Ct. 1998); Kerns v. Dukes, 707 A.2d 363, 368 n.6 (Del. 1998), 
overruled on other grounds by Scion Breckenridge Managing Member, LLC v. ASB 
Allegiance Real Estate Fund, 68 A.3d 665 (Del. 2013); Camps Newfound/Owatonna 
Corp. v. Town of Harrison, 705 A.2d 1109, 1111 (Me. 1998); Gen. Motors Corp. v. City 
& County of San Francisco, 69 Cal. App. 4th 448, 458 (1999); Ramah Navajo School 
Bd., Inc. v. New Mexico Taxation and Revenue Dep't, 977 P.2d 1021, 1025-26 (N.M. Ct. 
App. 1999); Glynn County Bd. of Tax Assessors v. Haller, 543 S.E.2d 699, 701 (Ga. 
2001); Francis, 676 N.W.2d at 351-52 [Neb. 2004]; By Lo Oil Co. v. Dep 't ofTreas., 703 
N.W.2d 822, 832 (Mich. App. 2005); Kowenhoven, 901 A.2d at 1014 [Pa. 2006]; 
Panhandle Producers & Royalty Owners Ass'n v. Okla. Tax Comm 'n, 162 P.3d 960, 964 
n.6 (Okla. Civ. App. 2007); J.P. Alexandre, LLC v. Egbuna, 49 A.3d 222, 227-29 (Conn. 
App. Ct. 2012); Higdon v. State, 404 S.W.3d 478, 481 (Tenn. Ct. App. 2013); 
Commonwealth Brands, Inc. v. Morgan, 110 So.3d 752, 763 (Miss. 2013). 

6 Only when a taxing entity has continued to collect a tax that a court has 
declared unconstitutional, and when a state remedy did not even allow for a tax refund 
because the government was insolvent, has a§ 1983 suit been permitted to go forward as 
not providing a plain remedy. Patel v. City of San Bernardino, 310 F.3d 1138, 1141-42 
(9th Cir. 2002); Wal-Mart Puerto Rico, Inc. v. Juan C. Zaragoza-Gomez,_ F. Supp. 3d_, 
2016 WL 1183091 at *37-38 (U.S.D.C., D. Puerto Rico, March 28, 2016). Even in Patel, 
the state remedy was unclear and, hence, inadequate only "[t]o the extent that the city 
refused to follow" the state court's decision after it became fmal; the court permitted the 
plaintiffs to pursue § 1983 remedies that accrued "after the state courts overturned the 
tax." 310 F.3d at 1142. This situation is not present here. 

Plaintiffs argued below that the assessments were declared unlawful, but this is 
not so. The ALJ concluded there might be a basis to reconsider some aspects of the 
assessments, but placed the burden on the carriers to produce evidence justifying 
reconsideration. CP 299-302. No court has declared the Department's actions 
unconstitutional. Like the defendants in Lowe v. Washoe County, "Defendants here did 
not continue to collect a tax that a state court previously had declared invalid. 
Consequently, Plaintiffs have not demonstrated that the state court remedy in this case is 
uncertain and therefore not 'plain."' 627 F.3d 1151, 1157 (9th Cir. 20 10). 
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comity limit on § 1983 claims. Comity bars recovery of any relief in 

addition to adequate state law remedies. Kerr, 916 P .2d at 1179 ("Where 

an adequate remedy exists under state law, no relief of any kind is 

available in a state court action brought under § 1983 challenging the 

assessment or collection of state taxes."). 

The Washington administrative and judicial remedies cannot be 

distinguished from the remedies found to be adequate by the United States 

Supreme Court in Rosewell v. LaSalle Nat 'l Bank, 450 U.S. at 508-09, and 

California v. Grace Brethren Church, 457 U.S. at 415. There and here, 

taxpayers may seek review from an order and notice of assessment from 

the agency, and then from the courts, where the taxpayers may raise 

constitutional objections. RCW 34.05.570(3); RCW 50.32.030, .050, .070, 

.080, .090, .120; WAC 192-04-060(1), -170; RCW 34.05.510, .570. 

Washington's AP A, like many states', provides for limited forms 

of relief. RCW 34.05.574. But in Supreme Court precedent and other 

cases, the state laws similarly limited the forms of relief, but this did not 

render the state procedures inadequate or allow a § 1983 claim to proce~d 

contrary to the comity limits. Nat'l Private Truck, 515 U.S. at 584, 592 

(attorney fee claim dismissed, though state law afforded tax refunds only); 

Rosewell, 450 U.S. at 514-15, 528 (administrative remedy where taxpayer 

could recover only refund without interest was adequate); Grace Brethren 
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Church, 457 U.S. at 413-17 (tax refund with interest was adequate; "at the 

time it passed the Tax Injunction Act, Congress was well aware that 

refund procedures were the sole remedy in many States for unlawfully 

collected taxes"); Francis, 676 N.W.2d at 353 (claim for damages apart 

from tax refund dismissed); Gen. Motors Corp., 671 A.2d at 565 (same). 

This is because in those cases, the state appeal process afforded the 

taxpayers an opportunity to assert constitutional objections to the tax, 

making the process adequate. 

Plaintiffs' dissatisfaction with their administrative and judicial 

state law remedies does not render them inadequate. "We do not agree 

with the plaintiffs' contention that the remedy is inadequate because they 

cannot obtain the same relief under the state remedies that are available 

under a sec. 1983 action. The inability of plaintiffs to obtain the remedy 

they desire does not mean that they have been denied an adequate 

remedy." Hogan, 471 N.W.2d at 223. 

As shown above, there is a conflict that warrants this Court's 

review. RAP 13.4(b)(3). But this case also presents a matter of significant 

importance that should be determined by this Court. RAP 13.4(b)(4). "The 

power to tax is basic to the power of the state to exist." Arkansas v. Farm 

Credit Servs., 520 U.S. 821, 826, 117 S. Ct. 1776, 138 L. Ed. 2d 34 

(1997). The court's ruling confuses comity case law and undermines the 
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doctrine's purpose, as it opens the floodgates to claims against state tax 

officials, threatening the solvency of benefits systems. 7 

Comity should bar the carriers' § 1983 claims in their entirety and, 

as further described below, the WTA's associational § 1983 claim. § 1983 

is not a cause of action that circumvents state law governing tax appeals. 

Adequate relief can be obtained by appealing the assessments. 

B. The WTA Lacks Associational Standing for a § 1983 Claim 

The Court of Appeals erred by concluding the WTA potentially 

has associational standing to assert a § 1983 claim. Slip op. at 11. Rather, 

because the WTA's members do not have § 1983 claims for damages 

because of comity, neither can the WTA bring such a claim on its 

members' behalf, as its standing is representative only. See Slip op. at 22. 

Also, the WTA's associational standing claim under§ 1983 should 

have been dismissed for the same reasons as the WTA's associational 

tortious interference claim. The Court of Appeals correctly ruled 

concerning the associational tortious interference claim that "extensive 

member participation" would be required to resolve the request for 

7 The United States Supreme Court has cautioned against disruption of state 
taxation in favor of comity, particularly when regulation of commercial activity is at 
issue: "Comity's constraint has particular force when lower federal courts are asked to 
pass on the constitutionality of state taxation of commercial activity. For '[i]t is upon 
taxation that the several States chiefly rely to obtain the means to carry on their 
respective governments, and it is of the utmost importance to all of them that the modes 
adopted to enforce the taxes levied should be interfered with as little as possible."' Levin 
v. Commerce Energy, Inc., 560 U.S. 413, 421-22, 130 S. Ct. 2323, 176 L. Ed. 2d 1131 
(2010) (quoting Dows v. Chicago, 78 U.S. 108, 110,20 L. Ed. 65 (1870)). 
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damages, because "[r]esolution of each member's claim would involve a 

fact-specific inquiry." Slip op. at 13-14 (discussing Int'l Ass'n of 

Firefighters, Local 1789 v. Spokane Airports, 146 Wn.2d 207, 215, 45 

P.3d 186 (2002)). This rationale applies equally to the§ 1983 claims.8 

C. RCW 50.32.180 Bars the Tortious Interference Claims Because 
Challenges to the Department's Motives Go to the Justness of 
the Assessments and May Be Raised in AP A Appeals as 
Allegations of Arbitrary and Capricious or Unconstitutional 
Agency Action 

The Court of Appeals erred by not finding that an allegation of 

improper motive or means in assessing unemployment taxes is a challenge 

to the "justness" of an assessment and, hence, barred by the Act's 

exclusive remedy provision, RCW 50.32.180. Slip op. at 27-28. At a 

minimum, the court should have explained why a challenge to the 

motivation for issuing a tax assessment is not a challenge to the justness of 

that assessment and hence subject to the statutory limit on remedies. 

Without guidance, the superior court in this case and others will have a 

difficult time determining which allegations are supposedly unrelated to 

the assessment amounts and preserved for further proceedings. 

8 For example, members' participation in the litigation is required to establish 
whether they were audited, whether they filed an appeal, who conducted the audit, how 
the audit was conducted, whether the auditor demonstrated alleged prejudgment, whether 
the assessment included amounts allegedly attributable to equipment rental as opposed to 
payments for owner-operators' services, whether the carrier supplied evidence to the 
auditor showing the portion of payments attributable to equipment rental, and more. 
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The Employment Security Act sets forth specific, exclusive 

remedies for challenging unemployment tax assessments. "The remedies 

provided in this title for determining the justness or correctness of 

as~essments, refunds, adjustments, or claims shall be exclusive and no 

court shall entertain any action to enjoin an assessment or require a refund 

or adjustment except in accordance with the provisions of this title." RCW 

50.32.180 (emphasis added). All of this statutory language must be given 

effect. Ralph v. State Dep't of Nat. Res., 182 Wn.2d 242, 248, 343 P.3d 

342 (2014). A challenge to whether the owner-operators are covered by 

the Act, or whether the assessment is preempted, or whether its amount is 

correct, challenges the "correctness of assessments." But the "justness" of 

the assessment must be given separate meaning than just its correctness. 

Cf State ex rel Nelson v. Superior Court of King County, 31 Wash. 32, 33, 

71 P. 601 (1903) (treating the phrase "the propriety and justness of the 

amount of damage" as meaning that the court must review both the 

propriety of the award as well as the justness of the amount). 

The Court of Appeals erred by giving no effect or meaning to the 

word "justness" when it held that RCW 50.32.180 "does not apply to 

determining whether ESD had an improper purpose or used improper 

means in imposing those assessments." Slip op. at 27. An assertion that an 

assessment was issued with improper motive or means is a challenge to 
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the justness of the assessment and, as the Court of Appeals acknowledged, 

can be raised in an administrative appeal. Slip op. at 21 (explaining the 

carriers can argue "the assessments are invalid because they resulted from 

an improper audit process," or are unconstitutional, or were factually or 

legally erroneous, and noting that the ALJ can set aside assessments on 

these grounds under RCW 50.32.050). Courts can address these assertions 

on judicial review. RCW 34.05.570(3); slip op. at 21 (failing to also note, 

however, that arbitrary and capricious action warrants reversal). The Court 

of Appeals erred in not finding that under RCW 50.32.180, the carriers' 

arguments can be raised only in such administrative and judicial review 

proceedings. 9 

The result of the Court of Appeals' opinion is that the appeal 

remedies provided in the Employment Security Act are no longer 

"exclusive." This is contrary to analogous statutory limits on remedies. 

Just as the exclusive remedy provision of the Industrial Insurance Act bars 

independent tort suits to collaterally attack agency decisions that must be 

9 Saying that taxpayers may raise arguments about an agency's motives in the 
administrative appeals process does not mean they will ultimately be successful. To 
establish a due process violation or arbitrary and capricious action, they also must 
demonstrate that they were prejudiced in their ability to prepare or present a defense. 
Motley-Motley, Inc. v. State, 127 Wn. App. 62, 79-81, 110 P.3d 812 (2005); see also 
McDonald v. Dep't of Labor & Indus., 104 Wn. App. 617, 623, 17 P.3d 1195 (2003) 
(mental processes utilized by an administrative officer in performing his or her function 
of decision are irrelevant to decision's correctness). Rather, the statutory remedies 
establish the exclusive process where the carriers may assert their arguments. For these 
arguments, the carriers are only entitled to the remedies provided under the Act, and only 
if they meet the showing required. They otherwise can obtain no legal relief. 

17 



administratively appealed, so too should RCW 50.32.180. See Davis v. 

Dep 't of Labor & Indus., 159 Wn. App. 437, 442-43, 245 P.3d 253 (2011) 

(analogous exclusive remedy provision in Industrial Insurance Act 

precludes unjust enrichment lawsuit). 

D. The Carriers Failed to State Tortious Interference Claims 
Because Imposing Unemployment Taxes on Owner-Operators' 
Services Does Not. Preclude Their Use or Interfere With 
Contractual Relationships 

The carriers' claim for tortious interference with contractual 

relationships presupposes that the Department's tax assessments preclude 

the carriers from contracting with owner-operators. See CP 214-31; slip 

op. at 29, 31. As a matter of law, the assessments do no such thing; all that 

the Department requires is payment of taxes, not "restructuring" of 

contractual relationships or the trucking industry. W. Ports, 110 Wn. App. 

at 458 (the only relationship the Department purports to define is "'the 

employment intended to be covered by the act for the purpose of the act 

and none other"' (quoting Compensation & Placement v. Hunt, 22 Wn.2d 

897, 899, 158 P.2d 98 (1945)); CP 225-26. The complaint allegations state 

erroneous legal conclusions only. The Court of Appeals should have ruled 

the carriers failed to state a claim, even apart from the statutory bar to the 

tort suit. 

18 



But instead, the Court of Appeals erred and created issues of public 

importance by concluding that "the Carriers potentially can recover for 

tortious interference even if ESD's reclassification decision was correct." 

Slip op. at 29. This assertion is based on the mistaken conclusion that "no 

administrative remedy is available to the extent the claim is based on 

allegations that ESD had an improper purpose or used improper means in 

making that reclassification." Id at 28-29. Rather, the ALJ, 

Commissioner, or courts can set aside the assessments under RCW 

50.32.050 and RCW 34.05.570(3) if the carriers show the audit conduct 

violated their constitutional rights or was arbitrary and capricious action. 

The standard for making this showing requires prejudice in preparing or 

presenting a defense, however. Motley-Motley, 127 Wn. App. at 79-81. 

The Legislature entrusted the Employment Security Department 

with a fiduciary duty to enforce employers' obligations to contribute to 

unemployment funds. See, e.g., RCW 50.01.010. As a matter of law, 

discharge of this duty-particularly the correct discharge of this duty­

cannot give rise to a claim in tort. See, e.g., SZL, Inc. v. Indus. Claim 

Appeals Office, 254 P.3d 1180, 1188 (Colo. Ct. App. 2011) (rejecting 

trucking carrier's claim that unemployment tax assessment for drivers the 

carrier argued were independent contractors violated carrier's freedom of 

contract rights); Pleas v. City of Seattle, 112 Wn.2d 794, 804, 774 P.2d 
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1158 (1989) ("Implicit in our previous cases dealing with tortious 

interference has been some showing that the interference complained of be 

'wrongful' in some way or that plaintiff had a 'duty of non­

interference."'). Correct enforcement of the law is not "improper" and 

cannot be "interference," let alone tortious interference. Washington 

employers cannot have valid business expectancies in not paying 

unemployment taxes if that is what the law requires. 

The Court of Appeals' ruling opens the door to a tort, warranting 

review under RAP 13.4(b)(4). It will have the effect of chilling agencies 

from discharging their statutory duties, for fear of defending costly claims 

by plaintiffs who have no defense to the taxation but believe that 

motivation of a government employee in administering the laws should be 

the basis for a remedy. This will ill serve the Legislature's delegation of 

authority to agencies to carry out important public purposes. 

VI. CONCLUSION 

Taxpayers cannot circumvent adequate and exclusive remedies by 

suing in tort. This Court should accept review, reverse in part the Court of 

Appeals' decision, and affirm the superior court's dismissal of the 

complaint. 

II 

II 
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MAXA, J.- The Washington Trucking Association (WTA) and six Washington based 

trucking carriers (the Carriers) appeal the trial court's dismissal under CR 12(b)(6) or CR 12(c) 

of their lawsuit against the Washington Employment Security Department (ESD) and various 

ESD employees. The lawsuit arose from a series of audits ofthe Carriers (and other WTA 

members) that ESD conducted, after which ESD determined that "owner/operators" of trucking 

equipment leased by the Carriers were the Carriers' employees. This determination resulted in 

additional unemployment tax assessments. WTA and the Carriers allege that ESD targeted the 

trucking industry and conducted rigged audits in which ESD required the auditors find an 

employment relationship and liability for unemployment taxes. WTA and the Carriers asserted 

claims (1) against ESD employees under 42 U.S.C. § 1983 for violation of the Carriers' due 

process and other constitutional rights based on the failure to properly conduct the audits; and (2) 

against ESD for tortious interference with the Carriers' contracts and business expectancies 

based on ESD's decision to classify owner/operators as employees. 1 

We hold that (1) WTA does not have individual standing to assert § 1983 or tortious 

interference claims and does not have associational standing to assert tortious interference 

claims, but whether WT A has associational standing to assert a § 1983 claim cannot be 

determined based on the complaint allegations; (2) WTA's and the Carriers'§ 1983 claim is 

barred by the principle of comity to the extent that they seek damages in the amount of the tax 

1 WT A and the Carriers also asserted claims for bad faith, conversion, and unjust enrichment. 
However, on review they confine their argument to the dismissal of their § 1983 and tortious 
interference with contract and business expectancy claims. Therefore, we do not address these 
claims. 
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assessments, but not to the extent that they seek damages unrelated to the assessment amounts; 

(3) RCW 50.32.180 and the doctrine of exhaustion of administrative remedies bar the Carriers' 

claim of tortious interference with a contract or business expectancy to the extent that claim is 

based on an allegation that the reclassification of owner/operators as employees was incorrect, 

but not to the extent that the claim is based on allegations that ESD had an improper motive or 

used improper means in making that reclassification; and (4) the Carriers' complaint allegations 

were sufficient to state a claim for tortious interference with a contract or business expectancy. 

Accordingly, we affirm in part and reverse in part, and remand to the trial court for 

proceedings consistent with this opinion. 

FACTS 

The Parties 

WTA is a trade association that seeks to protect and promote the interests of the 

Washington trucking industry. WTA's mission is to promote a favorable and profitable 

operating environment for the industry's members, which includes protecting the industry's use 

of owner/operators and ensuring that members are taxed only as allowed by Washington law. 

The six plaintiff trucking carriers are Eagle Systems, Inc.; Gordon Trucking, Inc.; Haney 

Truck Line, Inc.; Jasper Trucking, Inc.; PSFL Leasing, Inc.; and System-TWT Transport. All of 

the Carriers have been assessed state unemployment taxes based on their lease contracts with 

owner/operators oftrucking equipment. The Carriers are members ofWTA. 

ESD is a state agency that administers Washington's unemployment compensation 

system under the authority granted to its commissioner by the Employment Security Act (ESA), 
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Title 50 RCW. ESD employees named as defendants are (1) Paul Trause, former commissioner; 

(2) Bill Ward, director of unemployment insurance audits and collections; (3) Lael Byington, 

former manager of the tax investigations and specialized collections unit; (4) Joy Stewart, 

auditor; (5) Melissa Hartung, auditor; and (6) Alicia Swangwan, auditor. 

Carriers and Owner/Operators 

The Carriers are for-hire general freight carriers that operate in a number of states. The 

Carriers meet fluctuating demand for their services by contracting with owner/operators to lease 

trucking equipment from them on an as-needed basis. 

Owner/operators own their own trucking equipment (the truck tractor and sometimes also 

the trailer). General freight carriers contract with the owner/operator to lease their trucking 

equipment. The contracts also include truck operating services, which can be provided either by 

the owner/operator personally or by employees hired by the owner/operator. Federal regulations 

dictate many terms of these contracts. 

Procedural History 

In 2010, ESD audited and assessed additional unemployment taxes on three ofthe 

Carriers: Gordon Trucking, Haney Truck Line, and System-TWT Transport. Each carrier timely 

appealed to the Office of Administrative Hearings pursuant to RCW 50.32.030. The appeals 

were assigned to an administrative law judge (ALJ). 

The three carriers filed a consolidated motion for summary judgment before the ALJ. 

They argued for dismissal of the ESD tax assessments on various grounds, including federal 

preemption and the violation of auditing standards. In March 2011, the ALJ denied the motion 
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for summary judgment, finding that there were genuine disputes of material fact regarding the 

relationships between carriers and owner/operators and the conduct of the auditors. 

The ALJ then remanded System-TWT Transport's assessment to ESD for reconsideration 

and new audits. The order instructed ESD to review whether owner/operators who contracted 

with the carrier were "in employment" under RCW 50.04.1 00, if so whether the services the 

owner/operators provided actually took place in Washington, and whether the assessment was 

properly limited to services provided and not equipment. The ALI's remand order also 

instructed the parties to engage in settlement negotiations after the new audits were performed. 

The ALJ remanded the assessments of Eagle Systems, Gordon Trucking, Haney Truck Line, 

Jasper Trucking, and PSFL Leasing under the same terms as the System-TWT Transport remand. 

Alleged Settlement Agreement 

After the ALJ's remand order, the Carriers and ESD engaged in settlement negotiations. 

The Carriers believed a settlement had been reached, but ESD disagreed. 

In 2013 the Carriers obtained an ex parte show cause order from the Pierce County 

Superior Court directing ESD to show cause why the court should not enforce the settlement 

agreement. After a show cause hearing, the superior court concluded that a settlement had been 

reached and entered an order enforcing the agreement. The terms of the settlement included that 

the appeals be dismissed from the administrative hearing and that "[n]o further exhaustion of 

administrative remedies shall be required in order to permit the judicial appeals by the respective 

Carriers." Clerk's Papers (CP) at 341. 

5 



No. 47681-9-11 

ESD appealed the superior court's order enforcing the settlement agreement. This court 

reversed the order, holding that the superior court lacked personal jurisdiction because the show 

cause procedure was inappropriate to start an action. Eagle Sys., Inc. v. State Emp 't Sec. Dept., 

181 Wn. App. 455,457,326 P.3d 764 (2014). This court did not address whether or not a valid 

settlement agreement had been reached. Id. at 461. 

Damages Lawsuit against ESD 

In May 2013, WTA and the Carriers filed suit against ESD and certain named ESD 

employees. In February 2014, WTA and the Carriers filed a second amended complaint. 

WTA's and the Carriers' allegations in that complaint are summarized as follows: 

1. Pursuant to the ESD commissioner's authority under RCW 50.12.0 l 0, ESD audits 
employers to determine whether the employer owes additional sums for unemployment taxes and 
may assess the employer for any sums owed, including interest and penalties. 

2. All ESD auditors are required to comply with the Generally Accepted Auditing Standards. 
They also must comply with ESD's own tax audit manual and status manual, which explain how 
to determine if an owner/operator is an employee or independent contractor. 

3. The Carriers and other WTA members traditionally have not paid unemployment taxes for 
the owner/operators with whom they contract, because they view the owner/operators as 
independent contractors rather than employees. The Carriers based that view on previous 
representations from ESD that if the owner/operators brought substantial equipment to the 
relationship, unemployment taxes need not be paid. 

4. Without statutory or regulatory authority, Trause, Ward, and Byington directed ESD to 
establish an underground economy unit designed to collect additional taxes from certain 
industries. Stewart, who lacked a background in auditing, urged ESD to target the trucking 
industry as part of the underground economy initiative. 

5. ESD required Stewart's underground economy audits to net 98 percent to 100 percent 
changes to payroll and to discover a minimum amount of taxes and new employees per quarter. 

6. Stewart conducted the majority of the audits at issue in this case. Hartung and Swangwan 
each conducted one audit. The audit outcomes were predetermined, because the auditors were 
required to find an employment relationship between motor carriers and owner/operators 
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resulting in additional unemployment tax liability. All three auditors determined that 
owner/operators were employees of the Carriers and assessed the Carriers additional 
unemployment taxes for the owner/operators. 

7. The auditors assessed unemployment tax liability based on total amounts paid to the 
owner/operators. They made no effort to segregate the value of the owner/operator's equipment 
from the value of driving services when calculating tax liability. 

8. Trause, Ward, and Byington directed the audits of the Carriers, knowing that the audits 
violated Department standards. Trause, Ward, and Byington directed ESD and the Attorney 
General's Office to defend the audits with predetermined outcomes. 

WTA and the Carriers asserted a§ 1983 claim against Trause, Ward, Byington, Stewart, 

Hartung, and Swangwan in their personal capacities for their part in the audits and assessments. 

WTA and the Carriers alleged that (1) Stewart's, Hattung's and Swangwan's failure to properly 

conduct audits violated the Carriers' due process rights; (2) Trause's and Ward's failure to 

ensure that the audits were properly conducted pursuant to the general accounting standards and 

ESD's standards violated the Carriers' due process rights; (3) Byington's insertion of a quota 

system into Stewatt's performance expectations deprived Stewart of impartiality and objectivity 

and violated the Carriers' due process rights; (4) the named ESD employees' determination that 

owner/operators were the Carriers' employees created a relationship that neither the 

owner/operators nor the Carriers wanted with terms that neither was free to negotiate, which 

violated the Can·iers' freedom to contract; (5) the named ESD employees' actions were arbitrary 

or capricious and violated the Carriers' rights to substantive due process and equal protection; 

(6) federal law preempted the named ESD employees' application ofthe ESA, which violated 

WTA's and the Carriers' due process rights; and (7) ESD's improper assessments indirectly 

infringed on the Carriers' right under the commerce clause to engage in interstate commerce free 
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of discriminatory taxes. WTA and the Carriers requested an award of damages and punitive 

damages under§ 1983. 

WTA and the Carriers also asserted a claim against ESD for tortious interference with 

contracts and business expectancies based on ESD' s reclassification of owner/operators as 

employees subject to unemployment taxes. WTA and the CatTiers alleged that ESD's actions 

inflicted severe damages on them. They requested an award of damages under this claim. 

Trial Court Dismissal 

ESD filed a motion to dismiss WTA's and the Carriers' claims under CR 12(b)(6) and/or 

CR 12(c). The trial court granted the motion. In its oral ruling, the trial court stated that 

(1) WTA lacked standing regarding the§ 1983 claim, (2) the plaintiffs could not challenge 

specific unemployment tax assessments without first exhausting administrative remedies, and 

(3) all the elements of the tortious interference claim were not met as a matter of law. Because 

the trial court ruled that the § 1983 claim required exhaustion, it did not address the merits of that 

claim. 

WT A and the Carriers appeal. 

ANALYSIS 

A. THE ADMINISTRATIVE PROCESS 

Chapter 50.32 RCW outlines the process for appealing unemployment taxes. After ESD 

issues an order and notice of assessment pursuant to RCW 50.24.070, the employer has 30 days 

to file an initial appeal to the "appeal tribunal." RCW 50.32.030. The filing of an appeal stays 

the accrual of interest and penalties on the disputed assessment until a final decision is made. 
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RCW 50.32.030. The "appeal tribunal" is a disinterested ALJ from the Office of Administrative 

Hearings. RCW 50.32.010. After a hearing, the ALJ must provide a ruling in which the 

assessment may be affirmed, modified, or set aside. RCW 50.32.050. 

Either party may appeal the ALJ's decision by making a petition for review to the ESD 

commissioner within 30 days of the ALJ's decision. RCW 50.32.070. After reviewing the 

proceedings that took place before the ALJ, the commissioner issues a decision in writing that 

affirms, modifies, or sets aside the ALJ's decision. RCW 50.32.080. Alternatively, the 

commissioner can order further proceedings before the ALJ. RCW 50.32.080. 

RCW 50.32.120 grants either party the right to appeal the commissioner's ruling pursuant 

to RCW 34.05.570, the Administrative Procedure Act (APA)2 provision for judicial review. 

Judicial review permits various challenges to the agency's order. RCW 34.05.570(3)(a)-(i). For 

example, the employer may challenge the commissioner's decision on grounds that the decision 

violated constitutional provisions or erroneously interpreted or applied the law. RCW 

34.05.570(3)(a), (d). 

RCW 50.32.180 provides that the remedies provided in the ESA for determining the 

"justness or correctness of assessments ... shall be exclusive and no court shall entertain any 

action to enjoin an assessment or require a refund or adjustment except in accordance with the 

provisions of this title." 

2 Ch. 34.05 RCW. 
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B. STANDARD OF REVIEW 

ESD moved for dismissal under both CR 12(b)(6) and CR 12(c), and the trial court did 

not specify the basis for its dismissal order. Under CR 12(b)(6), a complaint may be dismissed if 

it fails to state a claim upon which relief can be granted. CR 12( c) allows parties to move for 

judgment on the pleadings. 

Under either subsection, we review the dismissal de novo. Protect the Peninsula's 

Future v. City of Port Angeles, 175 Wn. App. 201,208 & n.4, 304 P.3d 914 (2013). Dismissal 

under CR 12(b)(6) or CR 12(c) is appropriate only if the court concludes beyond a doubt that the 

plaintiff cannot prove any set of facts that would justify recovery. FutureSelect Portfolio Mgmt., 

Inc. v. Tremont Grp. Holdings, Inc., 180 Wn.2d 954, 962, 331 P .3d 29 (20 14) (CR 12(b )(6) 

dismissal); Ent v. Wash. State Criminal Justice Training Comm'n, 174 Wn. App. 615, 622, 301 

P.3d 468 (2013) (CR 12(c) dismissal). On review, we presume that the allegations in the 

plaintiffs complaint are true, and we also may consider any hypothetical facts the plaintiff 

offers. FutureSelect, 180 Wn.2d at 962; Ent, 174 Wn. App. at 622.3 

C. WTA'S STANDING TO ASSERT§ 1983 AND TORTIOUS INTERFERENCE CLAIMS 

WTA argues that the trial court erred in dismissing WTA's § 1983 claim based on lack of 

standing to assert that claim. In addition, standing potentially is an issue regarding the tortious 

3 Generally, submission of evidence not contained in the original complaint converts a CR 
12(b)(6) motion to a summary judgment motion. Bavandv. One West Bank, FSB, 176 Wn. App. 
475, 485, 309 P.3d 636 (2013). Here, it appears that the parties submitted additional materials 
not contained in the complaint. However, neither party argues that the summary judgment 
standard should be applied here. 
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interference with a contract or business expectancy claim.4 We hold that WTA does not have 

individual standing to assert § 1983 or tortious interference claims and does not have 

associational standing to assert a tortious interference claim, but that whether WTA has 

associational standing to assert a § 1983 claim cannot be determined based on the complaint 

allegations. 

1. Individual Standing 

To establish individual standing, a party must satisfy both prongs of a two-pronged test. 

Branson v. Port of Seattle, 152 Wn.2d 862, 875-76, 101 P.3d 67 (2004). First, the party's claim 

must fall within the "zone of interests" protected by the statute or constitutional provision at 

issue. !d. at 875. Second, the party must show some "personal injury fairly traceable to the 

challenged conduct and likely to be redressed by the requested relief." High Tide Seafoods v. 

State, 106 Wn.2d 695, 702,725 P.2d 411 (1986). In other words, the patty must have "suffered 

from an injury in fact, economic or otherwise." Branson, 152 Wn.2d at 876. 

WT A argues that it has standing on its own behalf because it suffered injury in the form 

of attorney fees and costs that it incurred regarding the Carriers' administrative appeals and 

litigation over the assessments. WT A and the Carriers alleged in their second amended 

complaint that they had incurred costs and attorney fees in "defending the assessments." 

CP 224. For purposes ofCR 12(b)(6) and CR 12(c), this allegation satisfies the second prong of 

the individual standing test. 

4 It is unclear whether WT A argues that it has standing to assert claims for tortious interference 
with contractual relationships and business expectancies on behalf of the Carriers. We address 
this standing issue in case WT A does make this argument. 
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But WTA cannot satisfy the first prong of the individual standing test- that its claims fall 

within the zone of interests protected by § 1983 or the tort of tortious interference with a contract 

or business expectancy. There is no allegation that ESD employees violated WTA's 

constitutional rights. ESD never audited or assessed unemployment taxes against WTA. WTA 

incurred attorney fees only because of alleged violations of the constitutional rights of its 

members. In the examination of individual standing, those rights are not necessarily the rights of 

the organization. Similarly, WTA does not allege that ESD interfered with its own contracts or 

business expectancies. 

Accordingly, we hold that WTA does not have individual standing to pursue a § 1983 

claim or a tortious interference with a contract or business expectancy claim. 

2. Associational Standing 

An association that otherwise does not have individual standing, may have standing on 

behalf of its members. Associational standing is established when (1) the members of the 

organization otherwise would have standing to sue in their own right, (2) the interests that the 

organization seeks to protect are germane to its purpose, and (3) neither the claim nor the relief 

requires the participation of the organization's individual members. Riverview Cmty. Grp. v. 

Spencer & Livingston, 181 Wn.2d 888, 894, 337 P.3d 1076 (2014). The first two prongs are 

constitutional, but the third prong is judicially created for administrative convenience and 
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efficiency. Int '/Ass 'n of Firefighters, Loca/1789 v. Spokane Airports, 146 Wn.2d 207, 215, 45 

P.3d 186 (2002). 

Associational standing may exist when the association seeks monetary damages on behalf 

of individual members, as well as with other remedies. See Firefighters, 146 Wn.2d at 214-16. 

In a suit seeking monetary damages, the third prong will be satisfied if the amount of monetary 

relief requested on behalf of each member is "certain, easily ascertainable, and within the 

knowledge of the defendant." !d. at 215-16; see also Pugh v. Evergreen Hosp. Med. Ctr., 177 

Wn. App. 363, 366, 312 P.3d 665 (2013), review denied, 180 Wn.2d 1007 (2014). The fact that 

individual members may be required to testify does not automatically defeat associational 

standing. Riverview, 181 Wn.2d at 894 n.l; Teamsters Local Union No. 117 v. Dep't ofCorr., 

145 Wn. App. 507,513-14, 187 P.3d 754 (2008). 

ESD does not dispute that WT A meets the first and second prongs of the three-part test 

for associational standing. The Carriers have standing in their own right and the issues are 

germane to WT A's purpose. ESD challenges the third prong - whether the claim or the relief 

requires the participation of the WTA's individual members. 

The tortious interference claim clearly does not meet the third prong because it involves a 

request for monetary damages and would require extensive member participation to resolve it.5 

Resolution of each member's claim would involve a fact-specific inquiry regarding the nature of 

5 In Firefighters, the Supreme Court explained that "[m]onetary damages are distinguishable 
from injunctive relief, in that injunctive relief generally benefits every member of an employee 
association equally whereas the amount of monetary damages an employee suffers may vary 
from employee to employee." 146 Wn.2d at 214. 
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the member's business expectancy with individual owner/operators, the extent of interference 

with that expectancy, and the amount of damages. Each carrier would need to provide 

individualized evidence and testimony regarding these issues. As a result, we hold that WT A 

does not have associational standing regarding the tortious interference claim.6 

Regarding the § 1983 claim, WT A argues that the damages here are easily ascertainable 

because they consist of concrete amounts, such as the Carriers' litigation costs and attorney fees. 

It also argues that the punitive damages under§ 1983 are determined by ESD's conduct, and 

therefore the participation of WTA members would not be necessary for those calculations. 

However, at this stage in the litigation we cannot properly evaluate the third element of 

the associational standing test for the§ 1983 claim. In WTA's and the Carriers' complaint, the 

requested relief is "[a]n award of damages under 42 U.S.C. § 1983 ... , including punitive 

damages, in an amount to be proven at the time of trial." CP 229. This request for relief does 

not specify the type of damages WTA and the Carriers are claiming, and does not indicate the 

type ofproofthat will be required to establish the claimed damages. As a result, whether WTA 

has associational standing in this case to assert a § 1983 claim cannot be decided based on the 

complaint allegations and will depend on further development of the facts. 

Accordingly, we hold that the trial court erred in ruling on a CR 12(b)(6) or CR 12(c) 

motion that WTA has no associational standing to assert a § 1983 claim.7 

6 WTA does not allege that it has received an assignment of its members' damages claims. See 
Firefighters, 146 Wn.2d at 214. 

7 If the only claimed damages were the amount of the assessments, there is no question that 
WTA would have associational standing because those damages are certain, easily ascertainable, 
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D. SECTION 1983 CLAIM 

WTA and the Carriers argue that the trial court erred in dismissing their § 1983 claim 

because their complaint alleged multiple violations of their constitutional rights, and those 

allegations must be presumed to be true. ESD responds that the principle of comity bars § 1983 

challenges to state taxes when an adequate state law remedy exists and that the ESA and the 

APA provide an adequate remedy here.8 We hold that comity bars the§ 1983 claim to the extent 

that WTA and the Carriers seek damages based on the amounts ofthe assessments, but not to the 

extent that they seek damages independent of the assessment amounts. 

1. Alleged Violation of Constitutional Rights 

42 U.S.C. § 1983 seeks to protect citizens who have been deprived of their rights under 

the Constitution by someone acting under the color of state law. It states: 

Every person who, under color of any statute, ordinance, regulation, custom, or 
usage, of any State or Territory or the District of Columbia, subjects, or causes to 
be subjected, any citizen of the United States or other person within the jurisdiction 
thereof to the deprivation of any rights, privileges, or immunities secured by the 
Constitution and laws, shall be liable to the party injured in an action at law, suit in 
equity, or other proper proceeding for redress. 

42 U.S.C. § 1983. When a state's conduct is at issue, individual state employees are subject to 

liability under § 1983, but the state and state agencies are not. Hontz v. State, 105 Wn.2d 302, 

309, 714P.2d 1176(1986). 

and within ESD's knowledge. Firefighters, 146 Wn.2d at 215-16. However, as discussed 
below, we hold that claims for those damages are barred under the principle of comity. 

8 The trial court ruled that WT A and the Carriers could not pursue their § 1983 claims because 
they had not exhausted their administrative remedies. ESD concedes that exhaustion is not 
required to file a § 1983 claim, and argues only that comity bars the § 1983 claim here. 
Therefore, we do not address exhaustion of administrative remedies in this context. 
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WTA and the Carriers allege that the named ESD employees violated their constitutional 

rights in a number of ways. As stated above, for purposes of a CR 12(b)(6) or CR 12(c) motion 

we are required to presume that these allegations are true. Therefore, there is no question that 

WT A and the Carriers stated a claim under § 1983 in their complaint. The issue here is whether 

the principle of comity bars that claim. 

2. Principle of Comity 

The principle of comity recognizes that the federal government, and particularly federal 

courts, must show "a proper respect for state functions" and must decline to "unduly interfere 

with the legitimate activities of the States." Younger v. Harris, 401 U.S. 37, 44, 91 S. Ct. 746, 

27 L. Ed. 2d 669 (1971). Comity is particularly important in cases involving state taxation 

because of the "important and sensitive nature of state tax systems." Fair Assessment in Real 

Estate Ass 'n v. McNary, 454 U.S. 100, 102, 102 S. Ct. 177, 70 L. Ed. 2d 271 (1981). "We have 

long recognized that principles of federalism and comity generally counsel that courts should 

adopt a hands-off approach with respect to state tax administration." Nat 'I Private Truck 

Council, Inc. v. Oklahoma Tax Comm 'n, 515 U.S. 582, 586, 115 S. Ct. 2351, 132 L. Ed. 2d 509 

(1995). 

Because of comity, the United States Supreme Court "repeatedly [has] shown an aversion 

to federal interference with state tax administration." !d. For example, the Court held that 

federal courts could not render declaratory judgments as to the constitutionality of state tax laws. 

Great Lakes Dredge & Dock Co. v. Huffman, 319 U.S. 293, 298-302, 63 S. Ct. 1070, 87 L. Ed. 

1407 (1943). Congress also has shown such an aversion. Nat'/ Private Truck, 515 U.S. at 586. 
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Congress enacted the Tax Injunction Act (TIA) in 1937, which prevents federal courts from 

enjoining the assessment, levy, or collection of any state tax where a plain, speedy, and efficient 

remedy exists in state court. 28 U.S.C. § 1341.9 

The United States Supreme Court has decided two cases that address application of the 

comity principle to§ 1983 actions involving state taxation. In Fair Assessment, the plaintiffs 

filed a § 1983 action in federal court, alleging the unconstitutional administration of a local 

property tax system. 454 U.S. at 101, 105-06. Specifically, the plaintiffs alleged that 

administration of the property tax system violated equal protection and due process in that 

(l) properties with new improvements were assessed at a higher percentage of their current 

market value than properties without new improvements, and (2) property owners who 

successfully appealed their property assessments were targeted for reassessment the next year. 

I d. at 106. The plaintiffs sought damages in the amount of property tax overassessments over a 

four-year period and punitive damages. Id. 

The Court reaffirmed the vitality of the common law comity principle apart from the TIA 

and the applicability of comity to actions seeking a remedy other than injunctive relief. Id. at 

110-11. And it refused to limit the application of comity to declaratory judgment actions, stating 

that damages actions would require a declaration that a state tax scheme was unconstitutional and 

would be just as disruptive to the collection of taxes. I d. at 113-15. As a result, the Court held 

that the principle of comity bars § 1983 actions in federal court that seek damages based on the 

9 Both parties refer to the TIA in their briefs. However, the TIA is inapplicable here because 
WT A and the Carriers filed suit in state court and not in federal court, and the TIA does not limit 
state courts. Nat'/ Private Truck, 515 U.S. at 588. 
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alleged invalidity of state tax systems. !d. at 116. The Court stated that taxpayers must pursue 

state remedies to protect their federal rights, "provided of course that those remedies are plain, 

adequate, and complete." !d. 

In National Private Truck, the plaintiffs filed a § 1983 action in state court, alleging that 

certain Oklahoma taxes imposed against trucks registered in any of 25 states were 

unconstitutional. 515 U.S. at 584. The plaintiffs claimed that the taxes were discriminatory in 

violation ofthe dormant commerce clause and the privileges and immunities clause of the United 

States Constitution. !d. The plaintiffs sought declaratory and injunctive relief, and a refund of 

taxes paid. !d. The Oklahoma Supreme Court awarded tax refunds under state law, but declined 

to award reliefunder § 1983. !d. at 585. 

The United States Supreme Court again emphasized the "background presumption that 

federal law generally will not interfere with administration of state taxes." !d. at 588. The Court 

held that the comity-based rule adopted in Fair Assessment for federal court actions applied 

equally to state court§ 1983 actions. Nat'/ Private Truck, 515 U.S. at 589-92. The Court 

concluded that state courts must refrain from granting declaratory or injunctive relief under § 

1983 when state law provides an adequate legal remedy. !d. at 589, 592. 

National Private Truck only addressed § 1983 claims that sought injunctive or 

declaratory relief against state taxes in state court. !d. at 592. But several1ower courts have 

extended the National Private Truck holding to preclude damages claims under § 1983 in state 

court. See, e.g., Patel v. City of San Bernardino, 310 F.3d 1138, 1141 (9th Cir. 2002)("Read 

together, Fair Assessment and National Private Truck bar use of§ 1983 to litigate state tax 
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disputes in either state or federal court."); Kowenhoven v. County of Allegheny, 587 Pa. 545, 901 

A.2d 1003, 1 014 (2006) ("although Section 1983 injunctive and declaratory relief were at issue 

in National Private Truck Council, its reasoning applies equally to a Section 1983 request for 

money damages, particularly in view of the Court's earlier pronouncement, in Fair 

Assessment'). 

National Private Truck and Fair Assessment establish that regardless of the type of relief 

sought, the principle of comity bars a § 1983 claim challenging a state tax system filed in state 

court if state law provides an adequate remedy. 

3. Adequacy of State Law Remedy 

Under National Private Truck and Fair Assessment, whether the comity principle bars 

WTA's and the Carriers' § 1983 claim relating to the ESD assessments and audits depends on 

whether state law- the ESA and the AP A- provides WTA and the Carriers with an adequate 

remedy. 10 We hold that state law provides an adequate remedy for damages based on the amount 

of the assessment, but not for damages independent of the amount of the assessment. 

a. Legal Principles 

In Fair Assessment, the United States Supreme Court held that obtaining a court 

declaration regarding the validity of a state tax violates the principle of comity as long as the 

state remedy is "plain, adequate, and complete." 454 U.S. at 116. At a minimum, such a state 

remedy must provide a hearing at which the taxpayer may raise constitutional objections to the 

10 ESD argues only that the ESA and the APA provide an adequate remedy. Because ESD does 
not offer any other potential adequate remedies, we will not expand our analysis to consider 
whether other alternative remedies exist. 
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tax. Rosewell v. LaSalle Nat'/ Bank, 450 U.S. 503, 512-14, 101 S. Ct. 1221, 67 L. Ed. 2d 464 

(1981). 

The Court in Fair Assessment stated that there was no significant difference between the 

"plain, adequate, and complete" standard and the "plain, speedy and efficient" standard used in 

the TIA. 454 U.S. at 116 & n.8. In Rosewell, the Court considered the meaning of"plain, 

speedy and efficient" under the TIA. 450 U.S. at 512-19. Breakingthe standard down into its 

individual parts, the Court noted that remedies that are uncertain or unclear are not "plain." Id. at 

517. The speediness of a remedy must be judged against the usual time for similar litigation. !d. 

at 518. Finally, a remedy is efficient if it imposes no unusual hardship that requires ineffectual 

activity or unnecessary expenditure of time or energy. !d. at 517-18. The Court ultimately held 

that the remedy at issue - refunding the challenged taxes without interest after two years -was 

plain, speedy, and efficient. !d. at 528. 

For a state remedy to be adequate, "it need not necessarily be 'the best remedy available 

or even equal to or better than the remedy which might be available in the federal courts.' " 

Mandel v. Hutchinson, 494 F.2d 364,367 (9th Cir. 1974) (quotingBlandv. McHann, 463 F.2d 

21, 29 (5th Cir. 1972)) (addressing standard under the TIA). 

b. Adequate Remedy for Invalidating Assessments 

RCW 50.32.050 authorizes the ALJ to "affirm, modify or set aside the notice of 

assessment." Therefore, to the extent that WTA and the Carriers are seeking damages under § 
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1983 for the amount of the challenged assessments, the ESA' s administrative process affords an 

adequate remedy. 

WT A and the Carriers have the ability to argue before the ALJ, as they alleged in their 

complaint, that (1) the unemployment tax assessments are invalid because ESD misclassified 

owner/operators as employees, (2) federal law preempts ESD's decision to classify 

owner/operators as employees, (3) the unemployment tax assessments violate the commerce 

clause of the United States Constitution, and (4) the assessments are invalid because they 

resulted from an improper audit process that violated ESD's own standards. The ALJ has the 

authority to address these arguments in deciding whether to affirm, modify, or set aside the 

assessment under RCW 50.32.050. In fact, the ALJ addressed the classification of 

owner/operators when it remanded the assessments to ESD for reconsideration. In its remand 

order, the ALJ specifically ordered that ESD "review, reconsider and re-write" its fmdings 

regarding the classification of employees. CP 299. Similarly, the ALJ considered preemption 

when it addressed the Carriers' summary judgment motion. 

IfWTA and the Carriers disagree with the ALJ's ruling and the subsequent decision of 

the commissioner on the classification of owner/operators, preemption, or the commerce clause, 

they can seek a ruling that the assessments are invalid on judicial review under the AP A. They 

will be able to invalidate the assessments if they can show that the commissioner "erroneously 

interpreted or applied the law," RCW 34.05.570(3)(d), that the assessments violated due process, 

equal protection, or the commerce clause, RCW 34.05.570(3)(a), or that imposing the 

assessments based on ESD's audit procedures violated the constitution. RCW 34.05.570(3)(a). 
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Because there is an adequate state law remedy, barring a § 1983 action for damages based 

on the amount of the challenged assessments is required under Fair Assessment. Before WTA 

and the Carriers could recover damages based on the amount of the assessments, they would 

have to obtain a declaration from the court that the assessments were in fact invalid. The Court 

in Fair Assessment held that obtaining such a court declaration regarding a state tax violates the 

principle of comity. 454 U.S. at 113-15. 

WT A and the Carriers appear to argue that they do not have an adequate remedy 

regarding damages under§ 1983 in the amount of the challenged assessments for two reasons. 

First, they argue that WT A, as opposed to the Carriers, has no adequate state remedy because it 

has no administrative or appeal rights. WTA points out that it is not seeking to avoid taxes and 

none were imposed on it. However, as discussed above, to the extent WTA has standing to seek 

damages in the amount ofthe challenged assessments, that standing is representative only. WTA 

cannot have greater rights than the members it is representing. See Five Corners Family 

Farmers v. State, 173 Wn.2d 296, 304, 268 P.3d 892 (2011) (stating that "[o]rganizations have 

standing to assert the interests of their members"). 

Second, WTA and the Carriers argue that they do not have an adequate state law remedy 

because the ALJ excluded evidence regarding the allegedly improper audits and evidence 

relevant to their preemption argument. However, on judicial review under the AP A, the superior 

court can determine whether such evidence is relevant to the validity of the assessment. RCW 

34.05.562 (authorizing the court to receive necessary evidence not contained in the agency 
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record). And the superior court has authority under RCW 34.05.574 to remand the matter for 

further proceedings. 

We hold that the ESA's administrative process affords an adequate remedy to the extent 

that WTA and the Carriers are seeking damages under § 1983 for the amount of the challenged 

unemployment tax assessments. Accordingly, we hold that the principle of comity bars all § 

1983 claims asserting such damages. 

c. Inadequate Remedy for Damages Independent of Assessments 

Under the ESA, the ALJ's authority is limited. As noted above, RCW 50.32.050 

authorizes the ALJ only to "affirm, modify or set aside the notice of assessment." On review, the 

superior court's authority similarly is limited to issues relating to the assessment. Therefore, to 

the extent that WTA and the Carriers are seeking damages under § 1983 that are independent of 

the amount of the challenged assessments, the ESA's administrative process does not afford an 

adequate remedy. 

WTA and the Carriers allege in their complaint that the ESD employees' failure to 

properly conduct the audits resulting in the assessments violated their due process rights and that 

the employees' arbitrary and capricious conduct violated their due process and equal protection 

rights. These allegations can be interpreted as not depending on the invalidity of the 

assessments. WTA and the Carriers arguably are alleging that the named employees' conduct 

violated due process regardless of whether the assessments were valid. 

WTA and the Carriers request damages under§ 1983, but the complaint does not specify 

the type of damages claimed. As discussed above, the principle of comity bars all § 1983 claims 
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asserting damages for the amount of the challenged assessments. However, the complaint could 

be interpreted as seeking damages independent of the validity of the assessments. For example, 

a carrier could allege that it lost income and incurred other financial losses apart from the amount 

of the assessment because the assessments and/or audits disrupted its relationship with 

owner/operators. 

WT A and the Carriers have no ability to argue before the ALJ that they are entitled to 

damages that are unrelated to the amount of the challenged assessment. RCW 50.32.050 simply 

does not authorize the ALJ to award such damages. The ALJ can only modify or set aside the 

assessment, which would result in a tax refund. Nor does the APA authorize the award of such 

damages on judicial review. RCW 34.05.574. Therefore, the ESA's and APA's administrative 

process does not afford an adequate remedy for these types of§ 1983 damages. 

WT A and the Carriers specifically allege two types of damages that are unrelated to the 

amount of the challenged assessment. First, they allege that they incurred costs and attorney fees 

in defending against the incorrect assessments. RCW 50.32.050 does not authorize the ALJ to 

award reasonable attorney fees. Second, WTA and the Carriers seek an award ofpunitive 

damages under§ 1983. Again, RCW 50.32.050 does not authorize the ALJ to award punitive 

damages. 

We hold that WTA and the Carriers do not have an adequate state law remedy for 

damages that are caused by ESD's assessments or audit procedures that are unrelated to the 

amount of the challenged assessment. Accordingly, we hold that the principle of comity does 

not bar a § 1983 claim asserting such damages. 
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E. TORTIOUS INTERFERENCE WITH CONTRACTS AND BUSINESS EXPECTANCIES 

The Carriers allege in their complaint that by reclassifying owner/operators as employees, 

ESD engaged in tortious interference with their contractual relationships and business 

expectancies with owner/operators. 11 ESD argues that ( 1) the CatTiers' tortious interference 

claim is barred by the exclusive remedy provision of the ESA and/or the doctrine of exhaustion 

of administrative remedies; and (2) even if the claim is not barred, the Carriers did not allege the 

elements oftortious interference. 

We hold that (1) the exclusive remedy provision ofthe ESA and the doctrine of 

exhaustion of administrative remedies bar the tortious interference claim to the extent that the 

claim is based on an allegation that the reclassification of owner/operators as employees was 

improper, but not to the extent that the claim is based on allegations that ESD had an improper 

motive or used improper means in making that reclassification; and (2) the Carriers' complaint 

allegations were sufficient to state a claim for tortious interference. 

1. Legal Principles 

A claim of tortious interference with a contract or business expectancy requires (1) the 

existence of a valid contractual relationship or business expectancy, (2) the defendant's 

knowledge of that relationship, (3) an intentional interference inducing or causing a breach or 

termination of the relationship or expectancy, (4) the defendant's interference for an improper 

purpose or use of improper means, and (5) resultant damages. Pac. Nw. Shooting Park Ass'n v. 

11 As discussed above, to the extent that WT A is asserting tortious interference claims on behalf 
of its members, it would not have associational standing because determining tortious 
interference damages would require the involvement of individual carriers. 
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CityofSequim, 158 Wn.2d 342,351, 144 P.3d 276 (2006). More recently, the Supreme Court 

consolidated this definition into three elements: "(1) the existence of a valid contractual 

relationship of which the defendant has knowledge, (2) intentional interference with an improper 

motive or by improper means that causes breach or termination of the contractual relationship, 

and (3) resultant damage." Elcon Constr., Inc. v. E. Wash. Univ., 174 Wn.2d 157, 168, 273 P.3d 

965 (2012). 

An examination of improper purpose focuses on the motive for the defendant's 

interference with the contract, such as greed, retaliation, or hostility. See Elcon, 174 Wn.2d at 

169; Moore v. Commercial Aircraft Interiors, LLC, 168 Wn. App. 502, 509,278 P.3d 197 

(2012). When examining improper means, we look to the method by which a deftmdant 

interferes with the contractual relationship, such as taking arbitrary and capricious action or 

using the threat of a lawsuit to harass. See Pleas v. City of Seattle, 112 Wn.2d 794, 805, 774 

P.2d 1158 (1989); Moore, 168 Wn. App. at 509. 

2. The ESA's Exclusive Remedy Provision 

RCW 50.32.180, the ESA's exclusive remedy provision, provides: 

The remedies provided in this title for determining the justness or correctness of 
assessments, refunds, adjustments, or claims shall be exclusive and no court shall 
entertain any action to enjoin an assessment or require a refund or adjustment 
except in accordance with the provisions of this title. 

The language is clear that the ESA is the exclusive remedy only for challenges made to the 

"justness or correctness" of assessments, refunds, adjustments, or claims. 

RCW 50.32.180 bars the Carriers' tortious interference claims to the extent that the 

claims depend on a finding that ESD's assessments based on the reclassification of 
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owner/operators as employees were unjust or incorrect. Under the statute's plain language, that 

determination must be made under the ESA' s appeal procedures. RCW 50.32.180 also would 

bar the recovery of the amount of the assessments as tortious interference damages. 

However, in this context the Carriers do not necessarily argue that the assessments were 

incorrect. They argue that ESD had an improper purpose or used improper means in making the 

reclassification of owner/operators that led to the assessments. The Carriers' complaint alleged 

that ESD's improper purpose was to "target the trucking industry" in order to collect additional 

taxes. CP 221 (paragraphs 34-35). In a different cause of action, the Carriers also alleged that 

(1) ESD had a "malevolent purpose- to restructure Washington's trucking industry and to 

increase the State's revenues," CP 227 (paragraph 56), and (2) ESD's actions "constitute a bad 

faith application of Washington law and manipulation of same for an improper purpose." CP 

227 (paragraph 57). In addition, the complaint alleged that ESD used improper means-

predetermining the audit outcomes and requiring auditors to find that owner/operators were 

employees. 

Because RCW 50.32.180 provides that the ESA is the exclusive remedy only for 

determining the justness or correctness of assessments, that statute does not apply to determining 

whether ESD had an improper purpose or used improper means in imposing those assessments. 12 

Therefore, we hold that RCW 50.32.180 does not bar the Carriers' tortious interference claim to 

12 It could be argued that RCW 50.32.180 would apply ifthe Carriers were required to prove that 
the assessments were incorrect in order to recover for tortious interference. The elements of 
tortious interference do not expressly include proving that a defendant's interference itself is 
improper or incorrect, but Washington cases have not discussed this issue. However, we do not 
address this issue because neither party raises it. 
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the extent that the claim is based on allegations that ESD had an improper purpose or used 

improper means in making the reclassification of owner/operators. 

3. Exhaustion of Administrative Remedies 

The doctrine of exhaustion of administrative remedies applies in cases where a claim is 

originally cognizable by an agency that has clearly defined mechanisms for resolving complaints 

by aggrieved parties, and the administrative remedies can provide the relief sought. Jones v. 

State, 170 Wn.2d 338,356,242 P.3d 825 (2010). Therefore, "if an administrative proceeding 

can alleviate the harmful consequences of a governmental activity at issue, a litigant must first 

pursue that remedy before the courts will intervene." Smoke v. City of Seattle, 132 Wn.2d 214, 

223-24, 937 P.2d 186 (1997). 

Administrative remedies must be exhausted if the relief sought can be obtained through 

an exclusive or adequate administrative remedy. Evergreen Wash. Healthcare Frontier, LLC v. 

Dep't of Soc. & Health Servs., 171 Wn. App. 431, 446, 287 P .3d 40 (20 12), review denied, 176 

Wn.2d 1028 (2013). An administrative remedy may be adequate for purposes of requiring 

exhaustion even if it does not provide the precise relief sought or provide complete relief. !d. 

However, if there is no administrative remedy available, exhaustion is not required. Cost Mgmt. 

Servs., Inc. v. City of Lakewood, 178 Wn.2d 635, 645, 310 P .3d 804 (20 13). 

Here, as discussed above, the administrative process provides an adequate remedy to the 

extent that the Carriers' tortious interference claim is based on an allegation that the 

reclassification of owner/operators as employees was improper, but no administrative remedy is 

available to the extent that the claim is based on allegations that ESD had an improper purpose or 
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used improper means in making that reclassification. Therefore, we hold that the exhaustion of 

remedies doctrine does not bar the Carriers' tortious intetference claims to the extent that the 

claims are based on allegations that ESD had an improper purpose or used improper means in 

making the reclassification of owner/operators. 

4. Sufficiency of Complaint Allegations 

The Carriers allege in their complaint that (I) they have ongoing contractual relationships 

and business expectancies with owner/operators; (2) ESD was aware of these relationships and 

expectancies; (3) ESD interfered with the business relationship between the Carriers and 

owner/operators and deprived the Carriers of their ability to contract with owner/operators as 

independent contractors; ( 4) ESD interfered by reclassifying owner/operators as employees; and 

(5) the Carriers suffered damages as a result. 

ESD argues that even if the Carriers' claims are not barred, their complaint failed to state 

a claim because ( 1) Washington law establishes that owner/operators should be classified as 

employees, and (2) the alleged interference must cause a breach or termination of the contractual 

relationship. We disagree. 

First, ESD argues that the Carriers' claim that ESD erroneously reclassified 

owner/operators as employees was rejected in Western Ports Transportation, Inc. v. Employment 

Security Department, 110 Wn. App. 440,454, 41 P.3d 510 (2002). As a result, ESD argues that 

WTA and the Carriers cannot prove their tortious interference claim. However, as discussed 

above, the Carriers potentially can recover for tortious interference even ifESD's reclassification 

decision was correct. Therefore, we reject this argument. 
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Second, ESD relies on Elcon to argue that WT A and the Carriers were required to allege 

that ESD' s alleged interference resulted in a breach of contract. The court in Elcon stated that a 

tortious interference claim requires, as the second element, intentional interference "that causes 

breach or termination of the contractual relationship." 174 Wn.2d at 168. This statement seems 

to require that the plaintiff allege a breach or termination of a contract. WTA and the Carriers 

made no such allegation. 

However, in Elcon the tortious interference claim was based on the termination of an 

existing contract. !d. at 162-63. Therefore, in stating its three-element test, the court only 

needed to address whether a contract had been terminated and not the interference with some 

business expectancy. Other than in Elcon, the Supreme Court exclusively has relied on the 

longer five element test for tortious interference since it was established in Pleas v. City of 

Seattle, I 12 Wn.2d 794, 800, 803-04, 774 P.2d 1158 (1989). See Pac. Nw. Shooting Park, 158 

Wn.2d 342, 351, 144 P .3d 276 (2006); Leingang v. Pierce County Me d. Bureau, Inc., 131 Wn.2d 

133, 157, 930 P.2d 288 (1997); Commodore v. Univ. Mech. Contractors, Inc., 120 Wn.2d 120, 

137, 839 P.2d 314 (1992). Element three of that test requires "an intentional interference 

inducing or causing a breach or termination of the relationship or expectancy." Pac. Nw. 

Shooting Park, 158 Wn.2d at 351 (emphasis added). 

· In Commodore, the court explicitly stated that, "Washington ... does not require the 

existence of an enforceable contract or the breach of one to support an action for tortious 

interference with a business relationship." 120 Wn.2d at 138. In that case, the court held that the 

plaintiff had a valid tortious interference claim even though he did not allege that his contract 
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was breached or terminated. !d. at 137-38. Given this clear law, we do not interpret Elcon as 

eliminating the business expectancy aspect of the tortious interference claim. 

The question here is whether the Carriers alleged breach or termination of a business 

expectancy. The complaint alleges that ESD's reclassification of owner/operators "precludes the 

Carriers from contracting with independent owner/operators" and "deprived the Carriers of their 

ability to choose to contract with independent owner/operators." We hold that these allegations 

are sufficient to allege the breach or termination of a business expectancy. 

We hold that the Carriers' complaint states a valid claim for tortious interference of a 

contract or business expectancy. 

F. ATTORNEY FEES 

WTA and the Carriers request an award of attorney fees under 42 U.S.C. § 1988 and 

RAP 18.1. 

42 U.S.C. § 1988(b) provides that in an action to enforce a provision of§ 1983, "the 

court, in its discretion, may allow the prevailing party, other than the United States, a reasonable 

attorney's fee as part of the costs." RAP 18.1 permits an award of attorney fees on appeal if 

applicable law permits such award. 

Because § 1988 only authorizes attorney fees for the prevailing party and we remand the 

§ 1983 claim for further proceedings, we decline to award attorney fees until the case is resolved. 

See Sintra, Inc. v. City of Seattle, 119 Wn.2d 1, 28-29, 829 P.2d 765 (1992). 
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CONCLUSION 

We hold that (1) WTA may have associational standing only regarding a§ 1983 claim, 

but here this determination cannot be made on a CR 12(b)(6) or CR 12(c) motion; (2) WTA and 

the Carriers can assert a § 1983 claim despite the comity principle only to the extent that they 

seek damages unrelated to the assessment amounts; (3) the Carriers can assert claims for tortious 

interference with contracts or business expectancies despite the exclusive remedy provision of 

RCW 50.32.180 and the failure to exhaust administrative remedies only to the extent that the 

claims are based on allegations that ESD had an improper purpose or used improper means in 

imposing the unemployment tax assessments and not on the incorrectness of those assessments; 

and (4) the complaint allegations are sufficient to state a claim for tortious interference with 

contracts or business expectancies. 

We affirm in part and reverse in part, and remand for further proceedings consistent with 

this opinion. 

~~J._ 
MAXA,J. 

We concur: 
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